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Summary and conclusions

Brazilian law does not provide or establish a precise concept of beneficial own-
ership. Nevertheless, although without any normative reasoning, the subject
exists in many different forms. In this respect, the guestion of the attribution of
individual income (definition of who the taxable person is) is the focus of several
debates in Brazilian legislation, in an unsystematic and illogical way. In view of
this, there is difficulty in defining with precision the “basis principles™ as well as
in tracing a conduct line of fiscal policy related to the theme of attribution of
income.

Domestically, the beneficial owner clause is of great importance in Brazilian
procedure law, in particular to domestic anti-avoidance measures, since Brazil
adopts civil law rather than common law. Therefore, we can point out that almost
every debate related to beneficial ownership happens within the ambit of anti-
avoidance measures, The Brazilian tax authorities usually do not accept for tax-
ation purposes the person apparently receiving certain income, searching instead
for the beneficial owner. Legal decisions, in particular of the Taxpayers Council
of the Ministry of Federal Revenue Office, well demonstrate this, as we have the
opportunity to show during this report.

On an international level, the concept of beneficial owner is virtually inap-
plicable for many reasons, for a normative reason (absence of a domestic law
authorizing the application of the concept, even where treaties contain such a
provision), and for an operational reason (difficulty in identifying the time of the
remittance for the application of the differential taxation of the beneficial
owner). In the absence of a domestic law authorizing the application of the ben-
eficial owner clause the practice becomes extremely complex, even where con-
ventions have been enacted including such a provision (for example, the most
recent ones entered into by Brazil). In accordance with the Brazilian law system
{civil law), clauses of such a nature cannot be applied automatically.

As part of Brazilian efforts 1o cooperate with international measures for the
avoidance of treaty shopping, it is possible that we shall see an increase in
the efforts of the tax authorities to apply the beneficial owner clause in the next
few years, as this is a topical subject in domestic and international relations.
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1. General principles

Brazilian law does not establish a precise concept of effective beneficiary.
Notwithstanding that. the subject is found in several situations without, however,
a normative underpinning: This means that questions relating to the attribution of
individual income (definition of who is the taxable person) are present in a series
of discussions on Brazilian legislation, but in an unsystematic and non-concep-
tual manner. Therefore difficulties arise in precisely describing the “general prin-
ciples”, as well as drawing out the connection between the underlying tax policy
and the theme of income attribution.

In fact, a series of forms are used to determine a taxable person in Brazil, who
is mostly deemed to be the person who collects interest. Thus, we will note that
the main reasons for income attribution are those of fiscal convenience (a reason,
we stress, that is undesirable and inconvenient for the taxpayer, especially in a
country where the tax burden is near to 40 per cent of the gross domestic product,
greatly stifling the productive sector).

Internationally, the concept of beneficial owner is virtually unusable, includ-
ing for reasons of legal norms (the absence of a domestic law allowing the con-
cept to be operational, even where treaties contain such a clause),

1.1. Taxable person
1.1.1. Domestic law

Brazilian principles regarding the anribution of individual income are provided
in Brazilian tax law. The guidelines governing the matter mostly derive from the
Brazilian Tax Code (note that Brazil adopts civil law rather than common law).

Article 97 of the Brazilian Tax Code' provides that only the law may institute
taxes and their essential elements (taxable event, tax basis and taxpayer). There-
fore, for the purposes of taxation, income attribution (i.e. definition of the person
subject to tax payment) must always be established by law.

In some cases relating to anti-avoidance and conduit issues, the situation
applicable under one law may be ignored in favor of another norm. Such excep-
tional cases will be discussed further below but, in any case, as we will see, they
depend on the law,

The basic principle underlying individual income distribution in Brazil is
focused on legal or economic title. However, the Brazilian tax authorities are

1 Art. 97 Only the law can establish:

“l — o tax imstitution or cxtinguish it;

Il — the increase of reduction of taxes, observing the dispositions of arts. 21, 26, 39, 57 and 65;

I ~ the definition of the msin tax generating fact, ohserving the dispositions of item 1 of §3 of
art, 52, and of the debtor;

IV — the establishment of the tax mie and its base caleulution, observing the digpositions of arts.
21,26, 39, 57 ond 65;

¥V — the natification of penalties relating 1o sctions and omissions ageinst its dispositions or
other violations defined therein;

W1 - the hypothesis of exclugion, suspension and extinguishmest of 1ax credits or the waiver or
redoctions of penalties ™
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more concerned about mere economic availability. As an example, article 126, 11
of the Brazilian Tax Code provides that “The taxpayer capacity is irrespective ...
I - of being the legal entity regularly formed, it being encugh that an economic
or professional unit is configured”. In other words, taxation in Brazil does not
depend on the regular tax condition of the taxpayer: wherever there is a manifes-
tation of wealth, the wx authorities will be there 10 tax it In this sense, we can
conclude that Brazil practises a dual income attribution system, at times focused
on legal title, at others on the economic circumstances.

There is no hypothesis that income is attributable to no one, but it is possible
for two persons to be simultaneously taxed on the same income item. In fact,
such simultaneous taxation of the same item happens more in relation to the
Brazilian taxation that is similar to VAT (value added tax). since, unfortunately,
taxation is not limited to the value effectively added, encumbering the productive
chain several times simultaneously, instead of at the end. But the hypothesis of
two persons being taxed on the same income item also happens, particularly in
the case of services rendered by foreign companies which are not established in
Brazil, due 1o the Brazilian interpretation of the OECD model convention. as we
will see in detail below.

1.1.2. Treaties

For individual income attribution for the purposes of treaties, Brazil uses the
same principles of domestic law.,

Due to the express determination of the law (article 98 of the Brazilian Tax
Law) “Treaties and the international conventions revoke or modity domestic tax
legislation and shall be observed as substtuting for these”, Unfortunately, this
disposition is not always recognized, and there is even some jurisprudential
doubt as o its validity; we will also comment on this below,

Brazil has signed some treaties that already have the beneficial owner clause,
ie. conventions signed with China (1992), Ecuador (1986), the Philippines
(1991), Hungary (1990), India (1991), Ttaly (1979}, Norway (1960), the Nether-
lands (1990), the Czech Republic (1991), the Slovakian Republic (1991), Finland
(1997), Portugal (2001) and Sweden (1997).

Nevertheless, this must be carefully analyzed in the light of Brazilian legisla-
tion, inasmuch as this is decisive for the domestic use of the concept of beneficial
owner. This means that, Brazil being a country with civil law, a treaty cannot be
sell-executing, and there is therefore a need for a domestic law supporting it.
Although a certain treaty may lead to disregarding “A™ as a beneficial owner of
certain income in favor of *B” (where “A” is simply a conduit company), Brazil-
ian law has to authorize such disregard, so that taxation on the remittance is made
in accordance with the conditions applicable to the country of domicile of “B™.
That, as we will address below, is not simple, and nor is il completely certain
under Brazilian legislation.

1.2. Tax credit

In relation to attributing credit arising from withheld taxes, the basic principle
used in Bruzil is that of economic title. Article 45 of the Brazilian Tax Code states:
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